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GENERAL #(!)2-!.Ʀ3 JOB

ÅAppellate Lawyer

ÅADVOCATE

ÅWrite Brief

ÅOral argument

ÅNEGOTIATOR 



GENERAL #(!)2-!.Ʀ3 2/,%

CLINTON J. MILLER Esq.
GENERAL COUNSEL UTU



CHOOSING THE ARBITRATOR

Á 467 Arbitrators

ÁAbout 200 NAA members

ÁCheck resumes at NMB

ÁGoogle

ÁTalk to colleagues 

ÁCase load
Ğ http://kas.cuadra.com/star/images/n

mb/ArbCaseloadAgreement.pdf



HOW DO THEY GET THERE

ÁComplete NMB application

ÁWritten 5 arbitration decisions 
labor/management

Á10 years substantive 
experience in collective 
bargaining

ÁDemonstrated exceptional 
understanding of 
labor/management RLA

ÁThe pay - $300.00 per day



PENDING CASES

ÁNRAB 2,201

ÁPLB  3,226

ÁSBA  370

ÁTOTAL  5,797



TO OVERTURN AN AWARD

ÁFailure to comply with 
the RLA

ÁFailure of the order to 
confine itself to the 
ÓÃÏÐÅ ÏÆ ÔÈÅ ÂÏÁÒÄȭÓ 
jurisdiction

ÁFraud or corruption



TO OVERTURN AN AWARD

CLINTON J. MILLER Esq.
GENERAL COUNSEL UTU



COMMUNICATING WITH THE 
ARBITRATOR

ÁEx-parte 

ÁNAA rules:

ĞArms length relationship

ĞMay be less formal

ÁDo not discuss the case 

ex-parte

ÁInvite to dinner, ball game

ĞKnow who he/she is!



THE BIGGEST DECISION

ÁCHOOSING THE ARBITRATOR

ÁOwn brand of justice

ÁBackground

ÁPrejudice 

ÁBias

ÁPolitics



WHAT HE/SHE CONSIDERS

ÁThe FACTS of the case

ÁFairness

ÁJustice

ÁPleasing the parties

ÁFuture work



ENGINEER DEADHEAD CAIN

ÁDH has 30 plus years of 
service

ÁNo prior discipline

ÁNo prior injuries

ÁEveryone agrees he is a good 
employee



ENGINEER DEADHEAD CAIN

ÁFell in ditch at work

ÁHurt back

ÁTaken to ER & released

ÁReturned to yard office

Á Instructed to take urine 
test



ENGINEER DEADHEAD CAIN

ÁInstructed to take urine test

ÁTake 3 hours for tester to 
arrive

ÁDH did not want to wait

ÁOffered to return to ER



ENGINEER DEADHEAD CAIN

ÁDH told 3 times to stay

ÁDH left to go home

ÁEnroutehe called TM

ÁAsked if he could clean up 
and come back 



ENGINEER DEADHEAD CAIN

ÁTM agreed he could take 
shower, put on clean clothes 
and come back

ÁTM later said his boss said he 
could not 

ÁDH is charged with 
insubordination 



THE BRIEF

ÁCLEAR, CONCISE

ÁTO THE POINT

ÁBe AGGRESSIVE

ÁAddress Merits 1st

ÁAddress Procedure 2nd



THE BRIEF

ÁExhibits:

ĞAttach exhibits

ĞAttach board cases

ĞAttach agreements

ÁMake it VISUAL!



THE BRIEF STATEMENT OF CLAIM

Claim of Engineer Cain for the following
1. Immediate reinstatement with full pay for all time lost 

without a deduction of outside earnings
2. Reinstatement of all seniority rights unimpaired
3. Restoration of all vacation rights and fringe benefits 

unimpaired
4. Pay for all out of pocket expenses as a result of the 

improper discharge, including medical, dental and eye 
care charges and expenses

5. Removal of any mention of discipline, including the 
charges and/or the discipline assessed



THE BRIEF

List the strong points

ÅExemplary employee

ÅGood faith ïnot wait

ÅDH had implied consent

ÅDH did not refuse drug test
ÅOffered to go to ER

ÅAgreement to come back



THE BRIEF

Tackle the weak points

ÅDH refused by leaving
Å Implied consent

ÅDH had no agreement to come 
back
ÅWitness

ÅDH refused a direct order
ÅWhy



THE BRIEF- BE AGRESSIVE

ÁThe Board:

ĞMUST put him back

ÁNOT

ĞThe Board should consider

ÁThe Board:

ĞMust award pay for time lost

ÁNOT

ĞThe Board has authority to 

consider pay for time lost



SHOULD THE BRIEF ADMIT FAULT

ÁNO

ÁUNLESS CLAIMANT 

OPENLY ADMITS FAULT

ÁIf fault is admitted, deal with 

it upfront

ĞMitigation

ĞGood employee

ĞFault, under the circumstances



MAKE IT VISUAL

ÁIf mentioned in 
investigation ï
ĞUse chart 

ĞUse picture

ÁInsert pictures

ÁInsert diagrams

ÁInsert chart into brief



MAKE IT VISUAL

ÁInsert chart/pictures 
into brief

ÁMore effective

ÁAttach exhibit

ÁOK to draw chart 
based on verbal 
explanation



NOT IN THE RECOROD

ÁYOU NEED IT ïnot in record

ÁWhat does PLB agreement say

ÁñNew or ADDITIONAL evidenceò
ĞMeans any evidence not in transcript

ÁArgument from record
Ğ Infer from the record what is not in the 

record

ĞLC refers to obstructed view

ĞArgue it was obstructed by CARS

Ğ



NOTICE OF THE HEARING

ÅRLA ïsection 153 first (j)

Åñthe several divisions of the 
adjustment board shall give due 
notice of all hearings to the employee 
or employees and the carrier or 
carriers involved in any disputes 
submitted to them.ò

ÅGC give certified written notice to 
claimant of time, place and right to 
appear
ÅO'Neil 6th Circuit

ÅMeeks, 7th Circuit



MAKE SURE HE IS PRESENTABLE
ÅMeet with member well in advance 

of arbitration

ÅFIRMLY advise him to:
ÅWear long sleeve shirt

ÅNo facial hair

ÅNo long hair

ÅNo earrings

ÅNo tattoos

ÅAdvise not to speak at the hearing
ÅWant my job back



MAKE SURE HE IS PRESENTABLE



THE ORAL ARGUMENT

ÁPresent to the arbitrator

ÁNot to the RR

ÁDo not argue with RR

ÁKnow your case

ÁDo not read the brief

ÁMake an outline



GC is not reading the brief
Talking directly to the arbitrator



MAKE IT VISUAL

ÁUse pictures

ÁUse drawings

ÁUse sketches

ÁPower point key issues



22 ÄÉÄÎȭÔ ÃÁÌÌ 
Mr. Dogood

Material 
witness

Had relevant 
facts

Refusal = 
prejudice

Excluded


